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 1.  TIME:  9:00   CASE#: MSC16-00813 
CASE NAME: FIRESTONE VS. LEVERAGE CAPITAL 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT FILED BY ENERTIA 
DESIGNS, INC 
* TENTATIVE RULING: * 
 
The motion of Enertia Designs, Inc. (“EDI”) for determination of good faith settlement (“Motion”) 

is granted. The Court finds that the settlement between Enertia and Plaintiffs was made in good 

faith. 

Brief Background 

EDI was hired by design firm and cross-complainant, Xie Associates, Architectural Design & 

Planning (“Xie”) to prepare architectural plans for the project which is the subject of this lawsuit. 

Plaintiff homeowners sued the previous owner of their property for (1) breach of contract, (2) 

fraud, (3) breach of third party beneficiary contract, (4) negligence, (5) negligence per se, and 

(6) conspiracy to defraud after discovering chemicals buried in the property’s yard along with 

multiple other alleged defects. Plaintiffs later filed a Doe amendment naming Xie as a 

Defendant. On November 20, 2018, Xie filed a First Amended Cross-Complaint naming EDI as 

a Cross-Defendant for (1) Equitable Indemnity, (2) Implied Indemnity, (3) Apportionment of 

Fault/Contribution, and (4) Declaratory Relief. 

In this Motion, EDI asks the Court to determine that its settlement, which does not include Xie, 

was made in good faith pursuant to Code of Civil Procedure § 877.6. The Motion states that 

EDI’s insurance carrier will pay $20,000 in exchange for full project wide release and a waiver of 

the protections of § 1542 of the Civil Code. (See Mot. at 4:2-5.) 

Analysis 

A determination by a court that a settlement was made in good faith bars any other joint 
tortfeasor or co-obligor from asserting further claims against the settling party for equitable 
comparative contribution, or partial or comparative indemnity, based on comparative negligence 
or comparative fault. (Code Civ. Proc. § 877.6(c).)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate 
liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he 
were found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 
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(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests 
of nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 

Once the settling party has demonstrated that a settlement exists, a presumption of good faith 
exists. A party asserting a lack of good faith bears the burden of proof on that issue. (Code Civ. 
Proc. § 877(d).) The party asserting lack of good faith must demonstrate that the settlement is 
“so far out of the ballpark in relation to [the Tech-Bilt factors] as to be inconsistent with the 
equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at pp. 499-500.)  

Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have “broad 
discretion in determining whether a settlement was entered in good faith and within the Tech-Bilt 
ballpark, and in allocating potential liability and exposure between or among joint tortfeasors.” 
(Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 
962.) 

In its Limited Opposition (“Opposition”), Xie requests that: “(1) the Court, in its Order on the 

Motion, confirm that the amount paid by Enertia to Plaintiffs will offset any future judgment 

against Xie and the other non-settling defendants; and (2) the Court, in its Order on the Motion, 

preclude Plaintiffs from pursuing Xie and the other non-settling defendants for any claims or 

damages alleged to have resulted from Enertia Design, Inc. (‘Enertia’)[’s] structural engineering 

services on the Projects, including but not limited to claims involving Enertia’s structural 

engineering calculations, as set forth in Plaintiff’s Second Amended Complaint.” (Opp. at 2:4-

10.)  

Neither of Xie’s requests are a basis on which to deny the Motion. The only issue before the 

Court is whether the settlement was made in good faith. Xie presents no evidence or argument 

that the settlement is not in good faith; instead, Xie seeks an order regarding offset and issue 

preclusion. Those issues are not before the Court.  

The Court finds that the settlement satisfies the Tech-Bilt factors and grants the Motion. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
HEARING ON MOTION TO/FOR CONSOLIDATE FILED BY GRANITE ROCK 
COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is a motion to consolidate filed by Defendant Granite Rock Company (“Granite 
Rock”) and Defendant Western Surety Company (“Western”) (collectively, “Defendants”). The 
motion to consolidate relates to Plaintiff Quiana Riley, individually and doing business as Astro 
Construction (“Riley,” “Astro,” or “Plaintiff”)’s First Amended Complaint in case number C20-
00237.  
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Defendants bring this motion pursuant to CCP § 1048(a), to consolidate two related actions, for 
all purposes, on the grounds that there are common questions of fact and law in both actions 
and that consolidating matters with avoid unnecessary cost and delay.  

For the following reasons, the motion to consolidate is granted. 

Request for Judicial Notice 

Defendants unopposed request for judicial notice is granted. (Evid. Code §§ 452, 453.) 

Analysis 

Code of Civil Procedure § 1048(a) permits the Court to order a joint trial when matters involving 
a common question of law or fact are pending before the Court. Also to be considered is 
whether the cost and time savings of consolidation would be outweighed by confusion to the jury 
or prejudice to any party. Todd-Stenberg v. Dalkon Shield Claimants Trust (1996) 48 
Cal.App.4th 976, 979. 

The FAC in C16-01918 (“Riley I”) alleges (1) breach of oral contract, (2) complaint for services, 
(3) promissory estoppel, (4) fraud, (5) violation of prompt payment statute, (6) recovery on 
payment bond, (7) enforce of stop payment notice, and includes a prayer for punitive damages. 
The FAC in C20-00237 (“Riley II”) alleges (1) breach of written contract, (2) complaint for 
services, (3) promissory estoppel, (4) fraud, (5) recovery on payment bond, (6) breach of the 
covenant of good faith and fair dealing, (7) negligence, (8) violation of Bus. & Prof. Code 
§ 17200, (9) unjust enrichment, (10) common count – money had and received, and includes a 
prayer for punitive damages.  

Both Riley I and Riley II arise out of a public contract work construction project known as the 
2015 Pavement Rehabilitation Project for which Granite Rock was the general contractor. Both 
arise out of Plaintiff’s bid for subcontractor work on the Project. The principal difference between 
the two is that Riley I alleged an oral contract and Riley II alleged a written contract. Plaintiff 
argues in opposition that for this reason the two cases do not share common issues of law or 
fact. (See Opp. at 3:8-10 [“Riley I sought to determine right and privileges under a[n] oral 
contract. … Riley II seeks rights and privileges pursuant to a breach of written contract.”].) 
Furthermore, this argument fails to address the issue of Defendants’ still pending cross-
complaint which is based on the parties’ written contract. 

Plaintiff also argues that consolidation is improper because the Court’s order granting 
Defendants’ motion for summary judgment in Riley I is currently on appeal. This argument is 
unclear and Plaintiff does not cite to any authority that holds that consolidation is improper when 
the putative lead case has a pending appeal. 

Finally, Plaintiff argues that she would suffer prejudice should Riley I and Riley II be 
consolidated. She argues “coordinating or consolidating Riley I with Riley II would unduly limit 
the scope and law applicable to the cases, and may very well interfere with a fair resolution of 
the actions, which would clearly prejudice Plaintiff.” (Opp. at 6:3-5.) Plaintiff offers no additional 
detail regarding this alleged prejudice. Again, Plaintiff’s argument that “the matters involve 
contractual theories of different types of contracts and each case should therefore be heard and 
decide separately” (Opp. at 6:17-19) fails to acknowledge Defendants’ cross-complaint in Riley I 
based on written contract. 
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The Court finds that there is substantial overlap between the parties and counsel involved in, 
and the questions of law presented by, C16-01918 Riley v. Granite Rock Company et al. and 
C20-00237 Riley v. Granite Rock Company et al. As a result, consolidating the cases under 
Code of Civil Procedure § 1048(a) will avoid unnecessary costs and delay, for all parties, as well 
as the Court. The lead case shall be MSC16-01918. All papers shall be filed solely under that 
case number. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 4.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS GRANITE ROCK 
HEARING ON MOTION TO/FOR ATTNYS' FEES FILED BY GRANITE ROCK 
COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
 Appear. 

  

 5.  TIME:  9:00   CASE#: MSC17-00058 
CASE NAME: SHOREWISE VS. RUNERA 
HEARING ON MOTION TO/FOR ORDER EXTENDING ORAP LIEN FILED BY 
SHOREWISE CONSULTING LLC 
* TENTATIVE RULING: * 
 
 Granted.  
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 6.  TIME:  9:00   CASE#: MSC18-00253 
CASE NAME: BOOZE VS MISTER PHILLIPS 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
MISTER PHILLIPS 
* TENTATIVE RULING: * 
 
 Previously, this Court overruled Defendant Mister Phillips Demurrer to Plaintiff Courtland 
Booze’s First Amended Complaint for negligence. Both Plaintiff and Defendant are in pro per. 
Defendant now moves for judgment on the pleadings.  
For the following reasons, the MJOP is granted, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several facts regarding his previous representation of 
Plaintiff as well as individual docket entries regarding case no. C13-01476. The Request is 
granted. Evid. Code §§ 452, 453. 

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code 
Civ. Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment 
on the pleadings involves the same type of procedures that apply to a general demurrer. 
(Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; 
Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for 
judgment on the pleadings, courts consider whether the factual allegations, assumed true, are 
sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 
446, 452-453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to 
only part of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil 
& Brown, Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Analysis 

Plaintiff alleges a cause of action for negligence arising out of Mister Phillips’ professional work 
on cases C94-03923 (Booze 1) and C18-00253 (Booze 2). (FAC ¶ 4.) Plaintiff goes in to 
significant detail regarding Booze 1, but the relevant allegations with respect to Defendant are 
that Mr. Phillips entered into a contract with Plaintiff on March 3, 2015 and “agreed to keep 
[Plaintiff] informed about developments in the case.” (FAC at ¶ 8.) Defendant negotiated a 
settlement in the amount of $2500 for Plaintiff in Booze 1 with the City of Richmond, but Plaintiff 
contends that Defendant’s representation was negligent because “he did not inform me that I 
had legal ramifications against Bryant and Brown law firm because they did not include the City 
of Richmond’s attorney’s fees in the original settlement agreement.” (FAC at ¶¶ 10,11.) 

With respect to Booze 2, Plaintiff alleges several defects with Defendant’s representation. 
Specifically, that “Mr. Phillips did not follow through on a timely bas[is] to the City of Richmond’s 
numerous requests for documentation.” (FAC at ¶ 13.) He also alleges that Defendant did not 
serve a witness with a deposition subpoena despite stating that he had done so. (FAC at ¶ 16.) 
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He also alleges that Defendant failed to respond to the City of Richmond regarding a warrant to 
inspect Plaintiff’s property at 22 Carlson. (FAC at ¶ 17.) He further alleges that Defendant failed 
to inform him of several inspections (FAC at ¶ 18), did not respond immediately to Plaintiff’s 
attempts to contact him (id.), and failed to depose several witnesses at Plaintiff’s request. FAC 
at ¶ 20. There are additional allegations that Mr. Phillips did not timely inform Plaintiff of 
communications from the City of Richmond (FAC at ¶ 25) as well as a general aversion that Mr. 
Phillips did not keep Plaintiff informed regarding his case. (FAC at ¶ 30.) 

The Court previously overruled Defendant’s demurrer to the FAC; while the Court held that 
Plaintiff’s claims with respect to Booze 1 were time-barred, it held that Plaintiff had alleged facts 
sufficient to state a cause of action for negligence based on Booze 2. However, as Defendant 
notes in its motion, Booze 2 is the instant case where Plaintiff is in pro per. As a consequence, it 
cannot support a claim for legal negligence against Defendant. Defendant’s motion for judgment 
on the pleadings is granted. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00803 
CASE NAME: SAELEE VS CREEKSIDE OPERATING 
HEARING ON MOTION TO/FOR ATTNY FEES & COSTS FILED BY LAI SAELEE, 
SAN SHANG SAELEE 
* TENTATIVE RULING: * 
 
 Appear.  

  

 8.  TIME:  9:00   CASE#: MSC19-00268 
CASE NAME: CREDITORS ADJUSTMENT BUREAU VS 
HEARING ON MOTION FOR SUMMARY ADJ ON BREACH OF CONTRACT CAUSE OF 
ACTION FILED BY CREDITORS ADJUSTMENT BUREAU, INC. 
* TENTATIVE RULING: * 
 
 Plaintiff Creditor’s Adjustment Bureau, Inc.’s Motion for Summary Adjudication of the 
Cause of Action for Breach of Contract is granted.  Plaintiff has established there are no triable 
issues of material fact and Plaintiff is entitled to judgment as a matter of law. 
 
 
Background 
 
 Plaintiff’s assignor, State Compensation Insurance Fund (SCIF), an insurance issuer and 
underwriter, provided Defendant RBE Construction, Inc. dba Slingshot Drywall, with a workers 
compensation insurance policy. The policy covered a period from September 13, 2015 through 
September 13, 2016.  Workers compensation insurance premiums are originally based upon an 
estimate at the inception of the policy and actual earned premiums are not calculated until the 
policy expires and an audit is conducted.  (Klopstock Decl., ¶5.)  The audit was performed on 
November 15, 2016 by an outside auditing firm.  SCIF issued an invoice to Defendant based on 
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the audit worksheets on January 10, 2017.  According to the audit, the additional premiums due 
was $106,175.79.  The payment due date expired without receipt of any payment. Defendant 
ignored demand letters sent on February 16, 2017 and March 3, 2017. (Klopstock Decl., ¶ 7.) 
 The account was assigned to Plaintiff, Creditors Adjustment Bureau, Inc.  Plaintiff filed 
this lawsuit on February 19, 2019.  Defendant responded to discovery requests and the 
documents were provided to SCIF. A second audit was conducted. After the second audit, SCIF 
revised the amount of the premiums to $87,249.34. The revision reflects credits totaling 
$17,325.20.  SCIF received no payments toward the revised invoice. 
 
 Plaintiff served a second battery of discovery on Defendant to ascertain whether 
Defendant had any remaining grievances or disputes as to the amount.  Defendant indicated 
there were none.   
 
 
Motion 
 
 Pursuant to Code of Civil Procedure Section 437c(f)(1), Plaintiff moves for summary 
adjudication of the breach of contract cause of action on the ground there are no triable issues 
of material fact as to Defendant’s liability, as the evidence conclusively establishes that 
Defendant has no defense.  Plaintiff asserts Defendant will unable to refute the auditor’s findings 
or the final invoice.   
  
 
Standard on Summary Judgment Motion 
 
 “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).    
 
 A plaintiff may move for summary judgment/adjudication if it is contended the there is no 
defense to the action.  (Code Civ. Proc., § 437c, subd. (a).)  A plaintiff  has met his or her 
burden of showing that there is no defense to a cause of action if that party has proved each 
element of the cause of action entitling the party to judgment on the cause of action. (Code Civ. 
Proc., § 437c, subd. (p)(1).) The party moving for summary judgment bears an initial burden of 
production to make a prima facie showing of the nonexistence of any triable issue of material 
fact.  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
 
Analysis 
 
 Plaintiff seeks summary adjudication of the first cause of action for breach of contract.  
“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff.” (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.  Here, the undisputed facts show State Compensation Insurance Fund provided a workers 
compensation insurance policy to Defendant RBE Construction Inc., dba Slingshot Drywall, 
Policy No. 9071595-15. The policy covered a period from September 13, 2015 through 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/08/20 

 
 

- 8 - 

September 13, 2016. (UMF No. 1 and supporting evidence.)  In exchange, Defendant 
agreement to make the premium payments.  Defendant was mailed the invoice, showing a 
principal balance of $87,249.34, which remains outstanding.  (UMF Nos. 3 and 4.)   
  The undisputed facts show State Compensation Insurance Fund assigned this account 
to Plaintiff Creditors Adjustment Bureau, Inc.  (UMF No. 5; Klopstock Decl., ¶ 8, Exhibit 5.) 
“The assignee ‘stands in the shoes’ of the assignor, taking his rights and remedies, subject 
to any defenses which the obligor has against the assignor prior to notice of the assignment.’ 
[Citation.] Once a claim has been assigned, the assignee is the owner and has the right to sue 
on it. ([Citation]; Code Civ. Proc., § 368.5.”(Searles Valley Minerals Operations Inc. v. Ralph M. 
Parsons Service Co. (2011)   
 
 As to the amount due, Plaintiff propounded discovery requesting Defendant to detail 
errors and/or omissions committed by the auditor. Defendant’s discovery responses provided 
under penalty of perjury, admitted the debt in full. Defendant stated, “There are no errors that we 
can identify at this time.” In response to demand for production, Defendant stated, “I submit that 
the audit 15 is correct… I have no evidence that would dispute the audit as presented, at this 
time.”  (Freed Decl., Exhibits 3 and 4.)   
 
 Summary judgment is appropriate, "When discovery, properly used, makes it 'perfectly 
plain that there is no substantial issue to be tried…” (D'Amico v. Board of Medical Examiners 
(1974) 11 Cal.3d 1, 21.)  Plaintiff argues that Defendant should be bound by its discovery 
response and not allowed to contrive a belated argument to forestall the inevitable. The Court 
agrees.   
 
 “For purposes of motions for summary judgment and summary adjudication: 
A plaintiff or cross-complainant has met his or her burden of showing that there is no defense to 
a cause of action if that party has proved each element of the cause of action entitling the party 
to judgment on the cause of action.”  (CCP § 437c(p)(1). The evidence shows Plaintiff has met 
its initial burden.  
  
 “Once the plaintiff or cross-complainant has met that burden, the burden shifts to the 
defendant or cross-defendant to show that a triable issue of one or more material facts exists as 
to the cause of action or a defense thereto.” (CCP § 437c(p)(1). Here, Defendant failed to 
oppose the motion for summary adjudication.  According to the Proof of Service, the motion was 
timely served by overnight mail on July 9, 2020.  As there was no response to the motion, 
Defendant has raised no triable issues of fact.  Plaintiff is therefore entitled to judgment as a 
matter of law. 
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 9.  TIME:  9:00   CASE#: MSC19-00268 
CASE NAME: CREDITORS ADJUSTMENT BUREAU VS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
  
Appear. 

  

10.  TIME:  9:00   CASE#: MSC19-00754 
CASE NAME: ROBERT A. CLARK  VS.  JOHN MUIR 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY ROBERT A. CLARK, et al. 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for leave to file the proposed First Amended Complaint (“FAC”) is 

granted.  Plaintiffs shall file and serve the FAC on or before October 23, 2020.  The basis for 

this ruling is as follows. 

 A. The Merits Of The New Causes Of Action. 

 Much of defendant’s opposition is devoted to the legal and evidentiary merits of the 

proposed new causes of action.  The Court exercises its discretion to defer a consideration of 

the merits for future proceedings.  (See, Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 

[“we believe that the better course of action would have been to allow [the plaintiff] to amend the 

complaint and then let the parties test its legal sufficiency in other appropriate proceedings”].) 

 The Court notes that it would be particularly inappropriate to consider the evidentiary 

merits of the new causes of action in the context of a motion for leave to amend.  The proper 

procedural device for testing the evidence supporting a cause of action is a motion for summary 

judgment or summary adjudication. 

 B. Prejudice. 

The Court finds that the strong policy favoring the amendment of pleadings outweighs 

any prejudice to defendant, under the circumstances of this case.  (See, Mesler v. Bragg 

Management Co. (1985) 39 Cal.3d 290, 296-297 [denial of leave to add alter ego theory six 

weeks before trial was error]; Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 75-76 [“prejudice 

and detriment are not synonymous”].) 

 B-1. No Trial Date. 

In the Landis decision, the Court of Appeal stated in pertinent part as follows: 

We have been unable to find any case in which denial was upheld where the sole 
basis on which the court relied was lack of diligence at a stage in the proceeding 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/08/20 

 
 

- 10 - 

where pretrial or trial had not been set.  In light of current pretrial practices, it 
seems unreasonable to deny a party the right to amend where the only apparent 
hardship to the defendants is that they will have to defend.  [Emphasis added.] 
 

(Landis v. Superior Court of Los Angeles County (1965) 232 Cal.App.2d 548, 557.)   Defendant 

cites the subsequent Jarvis decision for the proposition that the lack of a trial date alone is not 

dispositive, but the Court finds the Jarvis decision distinguishable; in the case at bar, plaintiffs’ 

delay is not “inexcusable,” and defendant has failed to make a substantial showing of prejudice.  

(See, People ex rel. Department of Public Works v. Jarvis (1969) 274 Cal.App.2d 217, 223.) 

  B-2. New Counsel. 

 The Court finds that the substitution of new counsel is a legitimate factor to consider in 

this procedural context.  Plaintiffs have the right to be represented by counsel they are 

comfortable with, and so may substitute in new counsel.  Such new counsel in turn have an 

obligation to pursue the legal theories they believe to be most appropriate.  The Court notes 

that, in the case at bar, new counsel’s reassessment of plaintiffs’ legal theories has in part 

redounded to defendant’s benefit; the FAC will omit three causes of action alleged in the original 

Complaint. 

 Defendant cites the Hayutin decision for the abstract proposition that the substitution of 

new counsel alone does not automatically support granting leave to amend.  (See, Hayutin v. 

Weintraub (1962) 207 Cal.App.2d 497.)  The Court finds the Hayutin decision easily 

distinguishable, because there new counsel substituted in “nine days before the trial was to 

begin” and made a last-minute request for leave to amend.  (Id., at 503-504.)  In the case at bar, 

no trial date has yet been set. 

  B-3. Discovery. 

 Defendant points to a large amount of discovery having already taken place.  The Court 

finds that defendant has not thereby shown substantial prejudice. 

Depositions 

 At the most recent case management conference, on July 13, 2020, the parties advised 

the Court that no depositions have yet been taken.  Defendant, in its opposition papers, does 

not offer evidence that any depositions were taken between July 13 and August 21, the date on 

which the pending motion was filed.  Defendant will have ample opportunity to conduct whatever 

additional written discovery it deems appropriate concerning the new causes of action before 

any depositions are taken. 

Document Production 

 Defendant offers evidence that defendant “has already collected and reviewed over 

110,000 documents obtained through discovery in this case.”  (Alford Dec., ¶ 7.)  In the Court’s 

view, this fact actually favors plaintiffs’ position. 
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 First, such a deluge of documents would inevitably require a substantial amount of time 

to review and analyze.  This makes any delay by plaintiffs in proposing an amended pleading 

seem more reasonable. 

 Second, it would be surprising if reviewing and analyzing so many documents would not 

cause alert and conscientious counsel to reassess the legal theories stated in an original 

complaint.  To hold that discovery is not a proper justification for amending an original pleading 

would be to encourage parties to allege every possible legal theory at the very beginning of the 

case, so that they are not later foreclosed from pursuing a potentially viable legal theory.  

Encouraging parties to plead marginal causes of action in this way would not seem to be good 

public policy. 

 Finally, in the case at bar — which concerns a single sales transaction — it is difficult for 

the Court to imagine how adding two new legal theories would result in the production of 

substantially more documents than the 110,000 already produced.  If defendant has not yet 

assembled substantially the entire universe of documents relevant to this case, defendant has 

not persuasively explained why this is so. 

Other Written Discovery 

 The same considerations discussed above in connection with document production 

would apply with equal force to other written discovery.  Defendant has not persuaded the Court 

that the two new causes of action would require more than a modest number of supplemental 

special interrogatories and requests for admission.  Defendant has not persuaded the Court, for 

example, that plaintiffs’ new cause of action for breach of contract will rest on an evidentiary 

foundation that is substantially different, in the grand scheme of things, from plaintiffs’ existing 

cause of action for breach of fiduciary duty. 

 C. Other Matters. 

 The Court finds that plaintiffs have substantially complied with the procedural rules 
governing motions for leave to amend.  The Court denies defendant’s request that the Court 
condition leave to amend on the payment of attorney fees and costs. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01108 
CASE NAME: LANDAVERDE VS FAIR DRIVE PARTN 
HEARING ON MOTION TO/FOR COMPEL ANSWERS AT DEPOSITION OF DEF, 
FILED BY RAFAELA LANDAVERDE LANDAVERDE, MONICA LANDAVERDE 
* TENTATIVE RULING: * 
 
 Denied. This dispute seems entirely unnecessary. The Court has read the entire deposition 
transcript. While entertaining, it was an excellent example of stubborn attorneys behaving badly. 
Mr. West was produced as the PMK of the developer and owner of the property, Defendant Five 
Drive Partners. LLC. He also has knowledge relevant to this suit as a percipient witness and as 
the owner of the construction company that employed the decedent, West Coast Land and 
Development. This dispute appears to be grounded in Plaintiff’s desire to take Mr. West’s 
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deposition 3 times, once in each capacity without limiting the questions to those relevant to the 
capacity upon which he is being deposed. Defendant, resisting this three “bites at the apple” 
approach, attempted to strictly limit the questioning to areas within the scope of Mr. West’s 
knowledge acquired in each separate capacity. The court finds that under the circumstances, it 
was entirely appropriate for defense counsel to instruct his client not to answer the questions 
related to information acquired outside of his capacity as the PMK of Five Drive   
 
Counsel should have worked all of this out prior to any deposition of Mr. West.  The best way to 
resolve this was to simply conduct Mr. West’s deposition once covering all of his various 
capacities.  It is too late for that now. Counsel are admonished to meet and confer to agree on 
the ground rules for any further deposition of Mr. West in one of his other capacities. If they are 
unable to do so, the Court will.  If necessary, the Court will join the Zoom deposition to make 
sure that the conduct exhibited at the first deposition does not happen again.   
 

  

12.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT VS HASSAN, ET AL. 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF PLAINTIFF GENET 
SITOT, FILED BY FRANKLIN FUNDING CORP., 
* TENTATIVE RULING: * 
 
 Vacated, assuming the deposition went forward as scheduled on September 30, 2020 as was 
scheduled at the recent CMC. If it didn’t go forward, appear.  

  

13.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: AZZOPARDI VS DEUTSCHE BANK 
HEARING ON MOTION TO/FOR EXTEND STAY OF UNLAWFUL DETAINER FILED 
BY SAVIOUR AZZOPARDI 
* TENTATIVE RULING: * 
 
Although the Court sustains Defendant Deutsche Bank and Defendant PHH’s Demurrer to 

Plaintiff’s Second Amended Complaint below, Plaintiff still has active claims against Tobias 

Kahan, LLC for declaratory relief and to set aside trustee’s sale. Defendant Tobias Kahan, LLC 

has filed an answer to the SAC. In light of these pending claims, the Court continues the stay. 

The stay will dissolve on January 1, 2021 unless Plaintiff brings a noticed motion and 

demonstrates the continued need for a stay. In light of the Court’s ruling below, it is skeptical of 

the continued validity of Plaintiff’s SAC, but in the absence of a pending dispositive motion, the 

interests of both sides merit a continued stay. 
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14.  TIME:  9:00   CASE#: MSC19-02494 
CASE NAME: AZZOPARDI VS DEUTSCHE BANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of AZZOPARDI FILED 
BY DEUTSCHE BANK NATIONAL TRUST COMPANY 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Deutsche Bank National Trust 
Company, as Trustee for American Home Mortgage Assets Trust 2007-5, Mortgage Backed 
Pass-Through Certificates, Series 2007-5 (“Deutsche Bank”) and PHH Mortgage Corporation, 
successor by merger to Ocwen Loan Servicing, LLC (“PHH”) (collectively, “Defendants”). The 
Demurrer relates to the Second Amended Complaint (“SAC”) filed by Plaintiff Saviour Azzopardi 
(“Plaintiff” or “Azzopardi”). The SAC alleges cause of action for (1) wrongful foreclosure; (2) 
declaratory relief; (3) cancellation of instruments; and (4) to set aside trustee’s sale. 

Defendants demur pursuant to Code of Civil Procedure § 430.41(e) on the grounds that Plaintiff 

has failed to allege facts sufficient to state causes of action for his claims.  

For the following reasons the Demurrer is sustained, without leave to amend. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

This is an unlawful foreclosure action. Plaintiff alleges that he is the owner of real property 
located at 4451 Driftwood Court, Discovery Bay, CA 94505 (the “Property”). (SAC at ¶ 1.) On or 
about March 26, 2007, Plaintiff obtained a $948,000 mortgage loan from American Home 
Mortgage Acceptance, Inc. (“AHM Acceptance”) secured by the Property. (Id. at ¶ 10.) 

On or about August 5, 2008, MERS substituted AHMSI Default Services, Inc. as Trustee under 
the Deed of Trust. (SAC at ¶ 12.) Plaintiff alleges that this Substitution of Trustee is void. (Id. at 
¶ 13.) 

On or about August 27, 2008, MERS executed an Assignment of the Deed of Trust to American 
Home Mortgage Servicing, Inc. (SAC at ¶ 14.) Plaintiff alleges that upon executing this 
assignment, “the Loan was taken out of the MERS system and database and MERS ceased to 
be the beneficiary or the nominee beneficiary of the DOT upon execution” of this assignment. 
(Id.) 
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MERS executed another assignment of the Deed of Trust to Deutsche Bank on or about April 
12, 2012. (SAC at ¶ 15.) Plaintiff alleges that this 2012 assignment is void because “Deutsche 
never acquired a beneficial interest in the DOT.” (Id. at ¶ 16.) 

On or about May 11, 2012, AHM Servicing, as attorney in fact for Deutsche, executed a 
Substitution of Trustee naming Power Default Services (“PDS”) as the Trustee of the Deed of 
Trust. (SAC at ¶ 19.) Plaintiff alleges that this assignment was void as well. (Id. at ¶ 20.) On May 
13, 2014, PDS recorded a Notice of Default and Election to Sell Under Deed of Trust. (Id. at 
¶ 21.) 

On September 13, 2019, PHH Mortgage Corporation as servicer for Deutsche Bank executed a 
Substitution of Trustee naming Western Progressive as the new Trustee. (SAC at ¶ 22.) On 
September 18, 2019 Western Progressive executed a Notice of Trustee’s Sale with a sale date 
of November 19, 2019. (Id. at ¶ 23.) The Property was sold on November 19, 2019 to Tobias 
Kahan, LLC. (Id. at ¶ 25.) 

Analysis 

Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 

Previously, the Court sustained Defendants’ demurrer to this cause of action as Plaintiff’s prior 
allegations were identical to his allegations in Case No. C17-01031 (defective securitization) 
and were barred by the operation of collateral estoppel.  

Now, Plaintiff alleges that Deutsche never acquired a beneficial interest in the Deed of Trust. 
Specifically, Plaintiff alleges that “[a]ccording to the documents filed with the SEC, [the] loan 
acquired by Deutsche [was] sold two times. … The alleged chain of title of the subject Loan, as 
evidenced by ADOT 1 and ADOT 2, does not support the proper series of transactions, 
according to the documents filed with the SEC in connection with the Trust.” (SAC at ¶ 16.) In 
Opposition, Plaintiff argues that these allegations support a conclusion that Deutsche Bank 
lacked the authority to foreclose because the recorded deed of trust assignments do not 
comport with securitization documents and that as a consequence Deutsche Bank lacked the 
authority to foreclose. (Opp. at 5:24 – 6:14.) 

This argument lacks merit. First, California law does not require that the assignment of a deed of 
trust be recorded. (See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 
1495, 1506 [demurrer based on lack of recorded assignment sustained because “the lender 
could have assigned the note to the beneficiary in an unrecorded document not disclosed to 
plaintiffs”]; see also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125.) As a 
consequence, Plaintiff lacks standing to challenge alleged defects in assignment. (See Saterbak 
v. JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 815 [plaintiff lacked standing to 
challenge alleged defects in assignment; an unauthorized act by the trustee is not void but 
merely voidable by the beneficiary]; see also Yvanova v. New Century Mortgage Corp. (2016) 
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62 Cal.4th 919, 942 [recognizes borrower standing only where the defect in the assignment is 
void, rather than voidable].) 

Plaintiff also challenges MERS’ authority to execute the assignments. (See SAC at ¶ 14.) 
However, MERS’ authority to assign a deed of trust is well established. See Siliga v. Mortgage 
Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 83, disapproved on other 
grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 Cal.4th 919, 939 n. 13.  

Plaintiff has failed to allege facts sufficient to state a claim for wrongful foreclosure. 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” (Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 [“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”]; Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615.) 

This cause of action is derivative of Plaintiff’s other claims, and as discussed herein, Plaintiff has 
not alleged facts sufficient to state his claims. As a consequence, Plaintiff has not alleged facts 
sufficient to state a claim for declaratory relief.  

Cancellation of Instruments (Civ. Code § 3412)  

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. (Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Further, a 
plaintiff must allege specific facts, “not mere conclusions, showing the apparent validity of the 
instrument designated, and point out the reason for asserting that it is actually invalid.” (Ephraim 
v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 [“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”], disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36.) 

Here, Plaintiff alleges that the Assignment to Deutsche is void. However, as discussed further, 
above, Plaintiff lacks standing to challenge alleged defects in assignment. Plaintiff has failed to 
allege facts sufficient to state a claim for cancellation of instruments. 

 Set aside Trustee’s Sale 

The basis for Plaintiffs’ claim to set aside trustee’s sale is unclear, although it appears to hinge 
in part on Defendant Tobias Kahan, LLC’s alleged notice of Plaintiff’s “claims and interest to the 
Property.” FAC at ¶ 45. 
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However, “[a] full tender must be made to set aside a foreclosure sale, based on equitable 
principles.” (Stebley v. Litton Loan Servicing, LLP (2011) 202 Cal.App.4th 522, 526.) 

There are four exceptions to the tender requirement in the nonjudicial foreclosure context: First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required since 
it would constitute an affirmation of the debt. Second, a tender will not be required when the 
person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
condition on the party challenging the sale. Fourth, no tender will be required when the trustor is 
not required to rely on equity to attack the deed because the trustee’s deed is void on its face. 
(See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.) There are no allegations in the 
Complaint that would support any of these exceptions. 

Plaintiff alleges that he is “excused from tendering the underlying debt as the foreclosure sale is 
void.” (SAC at ¶ 48.) However, as discussed above, Plaintiff has failed to allege facts that the 
challenged assignments are void. This legal conclusion is not supported by factual allegations. 
As a consequence, he has failed to adequately allege that he is exempt from the tender 
requirement.  

 

  

15.  TIME:  9:00   CASE#: MSC19-02674 
CASE NAME: PHILIP VALENZUELA VS DAVID AST 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of VALENZUELA FILED 
BY DAVID ASTI 
* TENTATIVE RULING: * 
 

 Defendant’s demurrer to the Third Cause of Action of Second Amended Complaint 

(“SAC”) is overruled.  Defendant shall file and serve his Answer on or before October 18, 2020. 

Facts 
 
The SAC alleges that plaintiff was injured on January 21, 2018 when he fell from a 

ladder while performing tree services on defendant’s property at 662 38th Street, in Richmond, 
California. Defendant hired plaintiff to perform the services.  (¶ 2, 9.)   

 
After incorporating the facts alleged above, the Third Cause of Action purports to allege 

a cause of action under Labor Code section 3706 by alleging that plaintiff was an employee of 
defendant when he was injured, he was injured in the course and scope of his employment, 
defendant was required to maintain worker’s compensation insurance, and defendant failed to 
do so.   

 
Discussion 

 
Under the Labor Code, employers must provide worker’s compensation benefits to their 

employees if the conditions of compensation concur.  (Lab. C. § 3600.)  For purposes of this 
case, those conditions are that (1) at the time of the injury, both the employer and the employee 
are subject to the compensation provisions of Division 4 of the Labor Code; (2) the injury occurs 
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during the course and scope of employment; (3) and the injury is proximately caused by the 
employment.  (Lab. C. § 3600 (a)(1) – (3.).) 

 
Where the conditions of compensation concur, worker’s compensation is the exclusive 

remedy of an employee against his employer, except as otherwise provided by statute.  (See 
Lab. C. § 3601 (a), 3602 (a).)  If the conditions of compensation do not concur “the liability of the 
employer shall be the same as if this division had not been enacted.”  (Lab. C. § 3602 (c.)) 

 
Every employer must “secure” compensation, for example, by “being insured against 

liability to pay compensation . . .”  (Lab. C. § 3700 (a).)   “If any employer fails to secure the 
payment of compensation, an injured employee . . . may bring an action at law against such 
employer for damages, as if this division did not apply.”  (Lab. C. § 3706.) 

 
Under these statutes, plaintiff has alleged a cause of action under Labor Code section 

3706.  He has alleged he was an employee, defendant was his employer, he was injured during 
the course and scope of his employment, and defendant failed to maintain worker’s 
compensation insurance.   

 
Defendant argues that plaintiff has not stated a cause of action because while the 

definition of “employee” under Labor Code section 3351 can include persons employed by the 
owner of a residential dwelling “whose duties are incidental to the ownership, maintenance, or 
use of the dwelling,” (Lab. C. § 3351 (d)), under Labor Code section 3352 (a)(8), such persons 
are excluded from the definition of “employee” if they were contracted for employment for less 
than 52 hours in the preceding 90 calendar days.  (Lab. C. § 3352 (a)(8).)  Thus, defendant 
argues that plaintiff was not an “employee” at the time of the injury and is not entitled to maintain 
an action under Labor Code section 3706. 

 
However, a demurrer is decided based only on facts shown on the face of the complaint.  

(See Rea v. Blue Shield of California (2014) 226 Cal.App.4th 1209, 1223.)  Here, the facts 
necessary to show that Labor Code section 3352 (a)(8) applies do not appear on the face of the 
complaint.  Therefore, defendant must allege those facts as part of an affirmative defense in his 
Answer, as he did in his Answer to the First Amended Complaint.  (See Ex. C to Frederico 
Decl., Eighth Affirmative Defense; CCP § 431.30 (b)(2) (Answer is to contain any “new matter 
constituting a defense”.)  The validity of that defense must then be determined at summary 
judgment or trial, not on a demurrer.  (See Popejoy v. Hannon (1951) 37 Cal.2d 159, 173 
(exclusive remedy rule is an affirmative defense that must be pleaded).)  A defense like the 
statute of limitations or the exclusive remedy rule may be decided on a demurrer only if the 
defect appears clearly on the face of the complaint.  (Lee v. Hanley (2015) 61 Cal.4th 1225, 
1232 (statute of limitations); see Doney v. Tambouratgis (1979 23 Cal.3d 91, 97 (exclusive 
remedy.) 

 
Defendant argues the necessary facts do appear on the face of the complaint when 

certain things are deduced from what is alleged.  (See Opening Brief at 7:19-26.)   
 
In so arguing, defendant misapprehends the rules under which the court decides a 

demurrer.  On a demurrer the court draws inferences in favor of the plaintiff, not against him.  
(See Perez v. Golden Empire Transit Dist. (2012) 209 Cal.App.4th 1228, 1239 (“Th[e] rule of 
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liberal construction means that the reviewing court draws inferences favorable to the plaintiff, 
not the defendant.”))  Plaintiff was not required to specifically plead the facts necessary to 
negate defendant’s affirmative defense.  (See Popejoy, supra, 37 Cal.2d at 19.)  The court 
cannot infer or deduce the absence of such facts when ruling on a demurrer.   
 
 Essentially admitting that the SAC does not clearly establish his defense, defendant 
demurs for uncertainty as a fallback position.  However, he cites no authority that a demurrer for 
uncertainty may be used to force a plaintiff to do what he is not required to do – plead around an 
affirmative defense.  Rather, a complaint is sufficient to withstand a special demurrer for 
uncertainty “where the allegations of the complaint are sufficiently clear to apprise the defendant 
of the issues which he is to meet.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 643-644.)  
Clearly, defendant knows here the issues he must meet. 
 

  

16.  TIME:  9:00   CASE#: MSC20-00244 
CASE NAME: JAMES VS NISSAN NORTH AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JAMES FILED BY 
NISSAN NORTH AMERICA, INC. A CALIFORNIA 
* TENTATIVE RULING: * 
 
Previously, the Court ordered Nissan to serve and file a declaration on or before October 1, 

2020. That declaration was supposed to (1) confirm that a code-compliant meet and confer (i.e., 

by telephone or in-person) had occurred and (2) advise the Court specifically which issues 

raised by the demurrer remained in dispute, so that the Court could consider and rule on only 

those specific issues. As of the evening of October 5, 2020, no such declaration has been filed. 

The Court recognizes the difficulties the ongoing COVID-19 crisis imposes on both litigants and 

their attorneys, and so provides additional time for the parties to comply. However, if the parties 

are unable to comply, the Court would appreciate, at a minimum, the courtesy of being notified 

of such inability. 

This matter is continued to October 29, 2020. On or before October 22, 2020, Nissan shall serve 

and file the declaration required by the Court's previous order, and which was described briefly 

above. 

 

  

17.  TIME:  9:00   CASE#: MSC20-00244 
CASE NAME: JAMES VS NISSAN NORTH AMERICA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to October 29, 2020 at 9:00 AM in Dept. 33.  
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18.  TIME:  9:00   CASE#: MSC20-00563 
CASE NAME: SHADELANDS VS. SPRING COMMUNIC 
HEARING ON MOTION TO/FOR ADMISSION PRO HAC VICE OF ASHISH 
MAHENDRU FILED BY SPRING COMMUNICATIONS HOLDING, INC.,, PRIME 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

19.  TIME:  9:00   CASE#: MSC20-00563 
CASE NAME: SHADELANDS VS. SPRING COMMUNIC 
HEARING ON MOTION TO/FOR ADMISSION PRO HAC VICE OF DARREN A. 
BRAUN FILED BY SPRING COMMUNICATIONS HOLDING, INC.,, PRIME 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

20.  TIME:  9:00   CASE#: MSC20-01023 
CASE NAME: GORDON VS ATRIA MANAGEMENT, ET 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION & STAY CIVIL COURT 
PROCEEDINGS FILED BY ATRIA MANAGEMENT COMPANY, LLC,, ASL 
* TENTATIVE RULING: * 
 

The petition to compel arbitration is denied. A court must order arbitration if it 
determines that a valid agreement to arbitrate exists. Here, one does not, as discussed below. 

Background 

Defendants are alleged to have induced plaintiff to become a resident at their residential 
elder care facility (“Atria”), by representing to plaintiff and her family that they would be providing 
for her medical needs, providing plaintiff with extensive mobility assistance, activities of daily 
living, transfers, extensive supervision, and status checks. (Complaint, ¶3.) 

Plaintiff later suffered from a serious fall and was left alone, despite calling for 
assistance. (Complaint, ¶4.) Plaintiff broke her left hip and, despite pushing the button on her 
emergency alert-lanyard, she was left to suffer until a family member arrived for an unrelated 
reason. (Complaint, ¶4.) This was allegedly the result of lack of adequate care and staffing. 
(Complaint, ¶2-4.) 

Plaintiff, through her guardian ad litem, filed suit on June 9, 2020 against various 
defendants alleged to own and operate Atria. She alleges causes of action for (1) elder abuse, 
(2) negligence, (3) fraud, (4) financial elder abuse, and (5) unfair business practices. 
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Defendants filed a petition to compel arbitration, arguing that Randy Gordon, acting as 
plaintiff’s attorney in fact, signed an arbitration agreement upon plaintiff’s admission to Atria, 
binding her to the provisions therein.  

Defendants submit the purported power of attorney giving Randy Gordon the power to 
act on her behalf in number of situations, including committing her resources “to provision of 
residential care for the Principal in a convalescent hospital, skilled nursing home, or other 
alternative residential facility.” The power of attorney expressly denied the authority to make 
medical decisions on her behalf.  

Evidentiary Matters. 

Plaintiff objects to admission of the Agreement to Arbitrate Disputes and the Durable 
Power of Attorney (Exhibits C and D to the Declaration of Paul R. Baleria, respectively), based 
on lack of personal knowledge and lack of authentication. The objections are sustained. 

Plaintiff also requests that the Court take judicial notice of an injunction issued against 
the National Arbitration Forum. The defendants have not objected. The request is granted. 

Discussion 

Code of Civil Procedure § 1281.2 creates a summary proceeding for resolving petitions 
to compel arbitration, in which the trial court determines whether there is a duty to arbitrate the 
controversy before it. “A petition to compel arbitration is in essence a suit in equity to compel 
specific performance of a contract.” (Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 
Cal.4th 394, 411, internal citation omitted; Code Civ. Proc., § 1281 [“A written agreement to 
submit to arbitration an existing controversy or a controversy thereafter arising is valid, 
enforceable and irrevocable, save upon such grounds as exist for the revocation of any 
contract.”].) The trial court’s first task is to determine whether the parties have in fact agreed to 
arbitrate the dispute. (Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1283.) 

Despite plaintiff’s objections to admission of the Arbitration Agreement, its admission is 
not necessary here. Defendants have set forth the terms of the agreement to arbitrate (see 
petition, 5:8-16) and submitted a copy, which is sufficient here. (Cal. Rules of Court, Rule 
3.1330; Condee v. Longwood Management Corp. (2001) 88 Cal.App.4th 215, 219 [holding that 
Cal. Rules of Court, former rule 371, the predecessor to rule 3.1330, “does not require the 
petitioner to introduce the agreement into evidence or provide the court with anything more than 
a copy or recitation of its terms”].) Further, if the arbitration agreement is enforceable against 
plaintiff, the claims in this case would fall within the scope, which covers “any and all legal 
claims or civil actions arising out of or relating to care or services provided [at Atria] (e.g. claims 
for a refund, breach of contract, intentional tort, wrongful death, elder abuse, unfair business 
practices).”  

It is undisputed that plaintiff did not sign an arbitration agreement. Plaintiff argues the 
arbitration agreement allegedly signed on her behalf is not enforceable because Randy Gordon 
lacked the authority to bind plaintiff to the arbitration agreement through the non-health care 
power of attorney.  

The Court agrees. Randy Gordon lacked authority to bind plaintiff to the arbitration 
agreement under Hutcheson v. Eskaton FountainWood Lodge (2017) 17 Cal.App.5th 937. In 
Hutcheson, an attorney in fact who admitted the principal to a residential care facility for the 
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elderly, while acting only under a personal care power of attorney, was not authorized to make 
“health care decisions” on behalf of the principal. Because admitting the principal to a residential 
care facility for the elderly was a “health care decision,” the arbitration agreement signed in 
conjunction with the principal’s admission was void.  

To the extent Hutcheson dealt with services that were medical in nature, here the plaintiff 
was issued an “alert-lanyard,” which she was to use in cases of emergency. This suggests she 
was similarly relying on Atria to provide her with medical care. Nothing suggests anyone besides 
plaintiff held the authority to make health care decisions for her, such as decisions relating to 
her admission to Atria or a decision to engage in any arbitration as a result. She therefore 
cannot be bound to the arbitration agreement. 

Based on the above, the Court need not reach plaintiff’s other arguments, impossibility (because 
the National Arbitration Forum, referenced in the arbitration agreement, is no longer 
operational), and unconscionability. 
 

  

21.  TIME:  9:00   CASE#: MSC20-01864 
CASE NAME: JOAN CUENCO VS EAST BAY PREP L 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
This matter comes before the Court pursuant to the Temporary Restraining Order and Order to 
Show Cause re Preliminary Injunction issued by the Court on September 17, 2020 on Plaintiffs' 
Ex Parte Application. For the reasons set forth, Plaintiffs’ request for a preliminary injunction is 
denied, the Order to Show Cause is discharged, and the temporary restraining order issued 
September 17, 2020 is dissolved. 

Factual and Procedural Background 

This is a business dispute among parties who provide test preparation and tutoring services. 
Generally, Plaintiffs, two individuals (Joan Cuenco and Dan Harrington) and their respective 
corporate entities (Joan Cuenco Consulting, LLC ("JCC") and On Track Learning, LLC ("OTL")), 
allege Cuenco, OTL and Bruns had a partnership from April 2019 until disputes arose in August 
2020. (Compl. ¶ 29, 30.) The disputes center on test preparation software and materials 
allegedly created by defendant Bruns but also involve disputes over loans to EBP and 
ownership of EBP. (Compl. ¶¶ 29, 30, 33-43.) Bruns asserts he is the owner of the copyright for 
the software and materials and has the right to control the use and distribution of the materials. 
(See generally Opp. and Bruns Decl. in Support of Opp.) Plaintiffs allege, among other things, 
that Bruns developed those materials as part of the EBP partnership,that the parties then 
created a partnership among Cuenco, OTL and Bruns to divide the test preparation income and 
to use the test preparation materials, and that Bruns is wrongfully withholding access to the 
materials from them. (Compl. ¶¶ 27-30, 33, 52.) 

In their complaint, Plaintiffs have jointly alleged 14 causes of action against the defendants, OTL 
and Harrington have alleged their own breach of contract cause of action against defendants 
(tenth cause of action), and JCC and Cuenco have alleged two other causes of action against 
the defendants (third and fifth for judicial dissolution of EBP and an accounting, respectively). 
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Plaintiff Cuenco has alleged an additional six employment causes of action against defendants 
(causes of action 18 through 23).  

Plaintiffs filed an ex parte application seeking a temporary restraining order ("TRO") and 
issuance of an order to show cause re preliminary injunction ("OSC"). The Court issued the 
TRO and OSC on September 17, 2020, and set a hearing on Plaintiffs' application for a 
preliminary injunction. Defendants Bruns and East Bay Prep, LLC filed an opposition to the ex 
parte and an opposition in response to the OSC. 

Standard for Granting A Preliminary Injunction 

The decision to grant or deny a preliminary injunction " 'rests in the sound discretion of the trial 
court.' " (Tahoe Keys Property Owners' Assn. v. State Water Resources Control Bd. (1994) 23 
Cal. App. 4th 1459, 1470 [quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 69.) The 
California Supreme Court has explained that "the question whether a preliminary injunction 
should be granted involves two interrelated factors: (1) the likelihood that the plaintiff will prevail 
on the merits, and (2) the relative balance of harms that is likely to result from the granting or 
denial of interim injunctive relief." (White v. Davis (2003) 30 Cal.4th 528, 554.) (See also Butt v. 
State of California (1992) 4 Cal.4th 668, 677-678.) " 'The ultimate goal of any test to be used in 
deciding whether a preliminary injunction should issue is to minimize the harm which an 
erroneous interim decision may cause. [Citation.]' " (White v. Davis, supra, 30 Cal.4th at 554 
[emphasis by Court, quoting IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 73].) 

Though the issuance of a preliminary injunction generally lies in the trial court's discretion, "[a] 
trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. [Citation omitted.]" (Butt v. State of California, supra, 4 Cal.4th at 678.) Further, Plaintiff 
has the burden of showing all elements necessary to support the issuance of a preliminary 
injunction. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

Analysis 

Plaintiffs have the burden of demonstrating that they have a probability of prevailing on the 
merits of the claim or claims they contend support issuance of a preliminary injunction. (White v. 
Davis, supra, 30 Cal.4th at 554; Butt v. State of California, supra, 4 Cal.4th at 678.) Plaintiffs cite 
no legal authority addressing the elements of any of the 14 causes of action they jointly assert 
and their right to relief on the merits; they only cite the preliminary injunction statute (Code of 
Civil Procedure § 526(a)(2) and (3)), and a general reference to the Weil & Brown treatise, Civil 
Procedure Before Trial regarding the authority of the Court to issue an injunction to prevent 
irreparable harm. (Memo. ISO Ex Parte App. p. 6, l. 25 – 7, l. 25.) Plaintiffs’ memorandum cites 
no substantive legal authority to support their right to a preliminary injunction based on the 14 
claims they have jointly alleged against the defendants.  

In support of their request for injunctive relief, Plaintiffs contend that defendants owe various 
duties to Plaintiffs which defendants’ have allegedly violated, including the duty of good faith and 
fair dealing, duty of loyalty, duty of care, duty of disclosure, and duty of candor. (Memo. ISO Ex 
Parte App. p. 7, ll. 16-17.) They do not explain how these allegations relate to any of the 14 
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jointly alleged causes of action of the complaint. They cite no legal authority to support the 
existence of the legal duties to which they claim defendants are subject, and they cite no 
authority demonstrating that the alleged breach of those duties entitles them to relief, and 
specifically a preliminary injunction.  

To the extent Plaintiffs rely on their eighth cause of action for injunctive relief as the basis for 
their request for injunctive relief, their reliance is misplaced. Injunctive relief is a remedy for an 
injury that must be founded on a substantive claim against the defendants. (Camp v. Board of 
Supervisors (1981) 123 Cal.App.3d 334, 356 ["Injunctive relief is a remedy and not, in itself, a 
cause of action, and a cause of action must exist before injunctive relief may be granted," 
quoting Shell Oil Co. v. Richter (1942) 52 Cal.App.2d 164, 168]; Shamsian v. Atlantic Richfield 
Co. (2003) 107 Cal.App.4th 967, 984-985 [same].)  

The Court cannot grant a preliminary injunction in a legal vacuum without reference to or 
analysis of the merits of the substantive claims of the Plaintiffs against the defendants, as the 
cases establishing the standards for granting a preliminary injunction make clear. Regardless of 
any showing made on the balance of harms, the Court cannot issue a preliminary injunction in 
the absence of any legal showing by Plaintiffs that they have some likelihood of prevailing on 
the merits of one or more of their substantive causes of action against the defendants. They 
have failed to make that showing. Plaintiffs' request for a preliminary injunction is denied. 

 

  

22.  TIME:  9:00   CASE#: MSN17-1953 
CASE NAME: HITES VS. GAUBE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, MOTION 
FOR FILED BY 300 DIABLO, GEORGE HITES, EMO-GIZELLA  B HITES 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to November 5, 2020 at 9:00 a.m. 

  

23.  TIME:  9:00   CASE#: MSN20-1248 
CASE NAME: SWIFT FINANCIAL, LLC VS ALL VA 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD ( 
FILED BY SWIFT FINANCIAL, LLC) 
* TENTATIVE RULING: * 
 
 Appear. No proof of service.  
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24.  TIME:  1:30   CASE#: MSN20-0460 
CASE NAME: PHILLIPS 66 VS CITY OF RICHMON 
SPECIAL SET HEARING ON: WRIT OF MANDATE SET BY STIPULATION 
* TENTATIVE RULING: * 

Appearances required. The hearing will begin at 2pm and end by 4pm. If needed, this 
matter may be continued for a further hearing or supplemental briefing. The following is the 
Zoom link for the hearing; 

https://cc-courts.zoom.us/j/93138222177?pwd=VjkyeGJ5Y2lmR2R4S0ZWQ1hKRHhHQT09 

To help guide the parties in their arguments, the Court has provided its current thoughts on 
these proceedings below.  

The Court finds that this Ordinance is a project under CEQA as it appears reasonably 
foreseeable that the Ordinance could cause indirect physical changes. 

The Court is inclined to find that the Ordinance is covered by a categorical exemption, 
specifically Class 8. When deciding if a CEQA Project is covered by a categorical exemption, 
the respondent has the burden of showing there is substantial evidence that the Project fits 
within a categorical exemption. Class 8 includes actions “to assure the maintenance, 
restoration, enhancement or protection of the environment” and “environment” is defined to 
include air. Under a Class 8 exemption, is it sufficient for the City to have evidence that coal 
and petcoke dust are harmful when in the air? If not, what more is needed? 

The Court is less convinced that Class 7 applies here as it is not clear that air constitutes a 
national resources.  

If the Court finds that the Ordinance is covered by a Class 8 exemption, the Petitioners must 
show an exception to that exemption. Petitioners reference the unusual circumstances 
exception and the cumulative impact exception, but have not met their burden to show that 
either exception applies here.  

Given the Court’s initial thoughts above, it does not intend to do discuss the commonsense 
exemption in detail. However, the parties are free to discuss this exemption during oral 
argument. When discussing this exemption, the parties should be clear on the different 
standards applied to the categorical exemptions and the commonsense exemption. 

As to the non-CEQA challenges, Petitioners argue that the Ordinance is arbitrary or capricious. 
The Ordinance will not be found to be arbitrary or capricious if it has a real and substantial 
relation to the public welfare and that there is a reasonable basis in fact to support the 
Ordinance. Similar to the Class 8 question above, is it sufficient for the City to have evidence 
that coal and petcoke dust are harmful when in the air? If not, what more is needed? 

Petitioners also argue that the City’s charter and municipal code require a finding that the 
Ordinance is necessary for public health, safety and general welfare. (RMC 15.04.814.050; 
Charter, art. II §1(6).) The Court would appreciate hearing from the parties on this issue. 

https://cc-courts.zoom.us/j/93138222177?pwd=VjkyeGJ5Y2lmR2R4S0ZWQ1hKRHhHQT09
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Finally, the Court finds that the Ordinance does not constitute spot zoning as it applies 
throughout the City.  

Motion to Strike and Augment the Record 

In general the Court is inclined to have the record limited to documents that were submitted to 
the City’s on or before February 5, 2020. The Ordinance was approved February 4, 2020 and 
the Notice of Exemption was filed February 5, 2020.  

The Court would like to hear from the parties on whether the exhibits attached to the 
November 22, 2019 letter (tab 91) are properly part of the record. The rest of Levin’s request to 
strike portions of the record is denied.   

The Court is inclined to deny Levin’s request to augment the record. The first three documents 
are dated after February 5, 2020 and thus, were not part of the City’s decision making process. 
The final document is dated in 2019, however, there is no indication that it was provided to the 
City before February 5, 2020 and Levin has not explained why this letter could not have been 
provided to the City during its review of the Ordinance. However, the parties should address 
whether the Court may consider these documents are part of the non-CEQA portion of these 
writs.  

Levin failed to make specific evidentiary objections to specific documents and thus, the Court 
cannot provide specific rulings. Levin’s general objections to documents in the record based on 
hearsay, lack of foundation, expert opinion and being more prejudicial than probative are 
overruled.  

Requests for Judicial Notice 

The Court grants the joint supplemental request for judicial notice of the City’s charter and 
portions of the Municipal Code. These documents are proper for judicial notice and relate to 
the non-CEQA portion of these proceedings.  

Phillips 66’s requests for judicial notice numbers 2 and 3 are granted as matters appropriate for 
judicial notice and properly part of the record. Request number 1 does not appear to be a 
matter appropriate for judicial notice.  

The parties’ other requests for judicial notice are denied as either irrelevant, not properly part 
of the record or matters not subject to judicial notice. In certain situations (such as a final ruling 
on the merits with res judicata implications), the Court would take judicial notice of filings in the 
companion federal case, but there does not appear to be a need to consider documents filed in 
the federal case at this time.  
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25.  TIME:  1:30   CASE#: MSN20-0460 
CASE NAME: PHILLIPS 66 VS CITY OF RICHMON 
SPECIAL SET HEARING ON: SEE RELATED CASE N20-00464 SET BY REQ. 
OF CNSL 
* TENTATIVE RULING: * 
 
 See line 24.  

  

26.  TIME:  1:30   CASE#: MSN20-0464 
CASE NAME: LEVIN RICHMOND VS. CITY OF RIC 
SPECIAL SET HEARING ON: WRIT SET BY COUNSEL/STIPULATION 
* TENTATIVE RULING: * 
 
 See line 24. 

  

27.  TIME:  1:30   CASE#: MSN20-0464 
CASE NAME: LEVIN RICHMOND VS. CITY OF RIC 
HEARING ON MOTION TO/FOR STRIKE DOCUMENTS OBJECTIONS AND 
AUGMENTS FILED BY LEVIN RICHMOND TERMINAL CORPORATION, RICHMOND 
* TENTATIVE RULING: * 
 
See line 24. 

 


